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Abstract 
The changes in the sovereignty plane are caused also by technologic, economic or strategic modifications affecting today’s 
international society. These changes are accompanied by a reassessment of the protection of subjective fundamental rights 
(also called human rights) and of sovereignty as value, fact that is unconditionally accepted but many a time contested from 
the perspective of the effectiveness of these rights and of sovereignty itself. It is important to understand two aspects: first, 
the way in which positive law (positivism and its exclusively normative analysis) may cover causes”that are external to the 
legal system sometimes leading to an almost absolute inefficiency of fundamental rights”.  The second aspect regards the 
need for an inter-disciplinary approach (legal, political, economic) that may lead to a better understanding of the concrete 
causes and the phenomenon of inefficiency of these rights. In any field of human activity there are preoccupations regarding 
the dysfunctionalities that may occur inside it also and consequently one studies the causes, manner of occurrence, their 
manifestations and consequences. In the domain of guarantee of subjective rights – a legal domain par excellence, but with 
multiple implications in the other fields of the social sphere – this is much more obvious. 
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Without being new phenomena, globalisation and regionalisation are currently undergoing accented 
forms of evolution. From their intersection a series of important implications derive on multiple planes: 
economic, social, moral, political and cultural-philosophic. New mentalities even occur, resulting in the need 
for new actions, a reformed institutional frame, new thinking paradigms, politics and legiferations able to give 
shape to a new international order (Rodica Zaharia, Tiberiu Brăilean, 2008) In the present context, the 
economic, social and political crises are considered as dysfunctionalities related also to the phenomena of 
regionalisation and globalisation. Economists, jurists and politicians analyse a crisis according to specific 
criteria, assigning it characteristics of certain phenomena with harmful consequences for organisations, 
institutions and affected social groups as well as in accordance with the manner of affecting the rights of these 
entities: (recession, inflation, stagnation, unemployment, poverty, revolution, war etc.). For instance, a political 
or financial crisis is characterised by the fact that an armed or financial incident located somewhere in a certain 
state can propagate throughout the entire international state system. Hence the importance of an analysis of the 
influences of international crises of any kind upon the economy or emergent states or countries. (M. Isărescu, 
2008) and along with these influences, the imminent impact upon individuals’ rights involve a certain attention 
and commitment to solve them.  
A first cause affecting the guarantee of subjective rights of individuals in such situations results from 
the new operation conditions in economy, which may limit the efficiency of the traditional environment of 
economic policies of states' formal authority. It does not mean that the fiscal and monetary economic policies 
have lost their utility, or that the development policies have lost their sense. In reality, the trans-nationalisation 
of diverse markets challenges national economies to make decisions outside their national territory. Thus, rights 
associated to the operation of markets tend to lose their efficiency (for instance, the protection conditions 
related to the right to work, equality of opportunities etc.; For example, anti-Russian sanctions imposed by the 
West, but also the decision of the Russian presidency to cease the import of certain products from the European 
Union and the USA as a response to the sanctions imposed to Russian by the world’s great powers. The 
European Commission has announced it reserves the right to take measures). 
On the other hand, human rights organisations declare that the process in a certain field – such as the 
free circulation and in connection to it the increasingly extended surveillance programmes performed by the 
National Security Agency of the United States – threaten the freedom of expression, the right to private and 
family life. Activists mention that the officials have started to fear journalists, as « any exchange of 
information, email correspondence or telephone conversations risk to leave digital tracks which later on may be 
used against them”. According to the human rights organisations, the American surveillance programmes 
exceed the frame of national security ensuring. (Human Rights Watch and the American Union of Civil 
Liberties, 2014) 
 Consequently, the correct management of crises means not only prevention policies and strategies, but 
also accurate protection methods of subjective rights for all the persons living in the respective states. (G. 
Soros, 2008) 
The opinion exists that the time of a unipolar world has passed and that , if for one generation the USA 
has dominated the world as single global power, now the future will belong to continental, regional blocks and 
their competition. Mondialisation is accompanied by an economic integration and an institutional co-operation 
on the regional level. Which are the economic, sociologic and administrative-institutional foundations of this 
process? (Rodica Zaharia, Tiberiu Brăilean, 2008) Furthermore, which are the legal grounds for the appropriate 
protection of human rights? 
We may consider nowadays that the state has no longer the same role in the international system, it is 
confronted with the emergence of competing authorities on the local, regional and world level , with 
community identities redefining. There is no unique opinion regarding the new role of the state when it comes 
to the optimum level of its intervention and its place in the new global conjecture. These aspects, together with 
the lack of adequate institutional structures on the global level able to take over the functions ceded by the 
nation-state, lead to the development of diverse regional structures, whose importance keeps increasing. The 
opinions of the specialists in the field claim that mondialisation and regionalisation are not contradictory 
644   Adriana Nicoleta Odina /  Procedia Economics and Finance  32 ( 2015 )  642 – 648 
processes and phenomena, on the contrary,  they are complementary and mutually supportive. Regionalisation 
should be considered as an intermediary stage between states and world economy. Globalisation may however 
favour regional disintegration. Once the frontiers are opened, the optimum or pertinent market is no longer the 
market within one state, but the world market itself. Thus, the developed regions are the most advantaged in the 
new international context. Globalisation implies the progressive decline of the State’s economic functions. 
What do regions have to lose due to this process? They may lose certain public services, national currency, 
some regulations and some aspects related to security and protection of certain rights. The central state no 
longer appears as the best supplier of public goods and  services or protector of the citizens living in their 
regions, even if they seem to temporarily gain other rights. The idea that the old doctrine of regionalism is 
obsolete today and that we need a new regionalism, a new comprehension as complex phenomena of modern 
ages has been materialised for now as an example of success in this respect in the European Union. But soon it 
will never be the only one (...). ( Rodica Zaharia, Tiberiu Brăilean, 2008) 
The mission to bring Europe closer to the people because otherwise « the European Union will fail » 
should become a priority. The EU must mean more than the creation of the largest single market in the world, it 
should mean the improvement of people’s daily life. Securing social justice becomes a necessity in a Europe 
where the gap between the rich and the poor is getting wider, the rich becoming richer, and thus more and more 
people find themselves in poverty and uncertainty. People consider that their rights are not duly and fairly 
protected and that this situation has to be solved. One brings about the high rates of unemployment among the 
youth that become worrying. « One may reform the labour market enough, but as long as there is no economic 
growth, people will have no chance and an entire generation will get further apart from Europe. We are thus in 
front of the risk to lose an entire generation”. Moreover, one considers that people’s difficulties in relation with 
Europe will exist as long as there is a national filter in European policies; thus, national policies should be 
Europeanised.”.(M. Schultz, 2014) 
An exclusively theoretical analysis of some general causes of subjective rights’ ineffectiveness 
cannot justify or explain the existence of exterior facts of legal, economic or political order proving the 
inefficiency of these rights. However, if these causes are analysed from an interdisciplinary perspective, one 
may understand way better the issues of the rights inefficiency.  Furthermore, the comprehension of the limits 
of legal positivism may clarify the understanding of fundamental rights – fundamental because they belong to 
man, not because they are necessarily stipulated by fundamental laws (constitutions). Hence their importance 
and thus fundamental rights must be understood also through the prism of their stipulation in states' 
constitutions, as citizens’ rights, protected by constitutional guarantees. Thus, there is no difference between 
the fundamental human rights and liberties inscribed in the European Convention of Human Rights, ratified by 
Romania in 1994, and those written in Romania’s Constitution. (The priority of international regulations 
mentioned in art. 20 par. 2 of the Constitution in relation with domestic laws is exclusively regulated in the 
case of mismatches between pacts and treaties regarding fundamental human rights, to which Romania is part, 
and internal laws.) 
A cause of ineffectiveness of subjective rights remarked by D. Held is situated between the theory of 
sovereignism  and that of the contemporary global system : an ensemble impossible to measure by international 
regimes and organisations, established in order to manage entire domains of cross-border activity and collective 
issues of politics. The influence of these regimes and organisations is variable and the compliance with their 
norms and directives is not necessarily equal with the loss of sovereignty. In many cases, the intervention of 
these institutions is due to the request of the interested government. Nevertheless, in this context there is a great 
tension between a state considered sovereign and the nature of international decisions. This tension has gained 
an expressive relevance in the case of international organisations. It may be the case of the European Union to 
whom the member states have ceded part of their sovereignty attributes, which adopts acts with supra-
legislative character. (B. Marian, 2006) We must underline that the powers of the European Union originates in 
the « cession » or voluntary assignment of sovereignty aspects by the member states, decision which has 
guaranteed them the survival as « nation-states » and surely the rights of man and citizen.  
Opposing international norms (not yet supported by institutions with enforcement power) to traditional 
645 Adriana Nicoleta Odina /  Procedia Economics and Finance  32 ( 2015 )  642 – 648 
conditions of legal autonomy of states may be considered another cause. The idea that no state is obligatorily 
subjected to external jurisdictions has been substituted by international treaties or  agreements and even 
contested by international courts - aspect that may be regarded as a hiatus in states’ sovereignty. 
Another cause of the ineffectiveness of subjective rights is considered the contrast between the 
anachronic idea of the state regarded as independent military-strategic unit and the existence of the great 
powers and power blocks – for instance NATO which qualifies differently each state depending on the 
compromise and cross-governmental characteristics involved in its operations and decisions. (David Held,  
Anthony McGrew, 2000) 
We remark that Held’s scenario still relies on the idea of sovereign states, but endowed with minimum 
autonomy. He retains the facts and proposes the construction of a new democratic order obligatorily adequate 
to these new conditions and requirements ; he urges us to meditate on the basic issues of public life represented 
by the great debate on globalisation, i.e. : who regulates or governs, in whose interest, to what purpose and with 
what means? The author finally proposes a new politics and order for the 21st century – a global package for a 
cosmopolitan social-democracy, for all those who feel intrigued, confuse or simply unprotected when it comes 
to their rights, deconcentrated by globalisation and its consequences.. 
Such a context may circumscribe also the crisis in the eastern regions, raising the problem of the 
human rights protection and guarantee in the context of the conflictuale situation in eastern Ukraine. Thus, for 
emergent or developing countries a new vision is required from the perspective of international economy. Most 
states have proceeded, in a way or another, to internal adjustments, more or less advanced reforms, more or less 
successful. But their pace is still too slow, like the change of mentality regarding the necessary re-
acknowledgement of the international scope of these adjustments and reforms. If  mondialisation represents a 
stronger structural trend, we should admit – on the other hand – that regionalisation supposes making several 
“actual decisions”. Paradoxically, the phenomenon of regional integration is accompanied by its contrary, by 
processes and phenomena of regional disintegration (the cases of the USSR, Yugoslavia, Czechoslovakia etc. ). 
Consequently, these contradictory and difficult to explain movements bring about again the nation-state and its 
sovereignty. This « open regionalism » is full of significations, but also of unpredictable evolutions. We may 
speak about a recrudescence of regionalism, but on the sub-national level – the decentralisation and 
autonomisation trends being obvious – but also on the supranational level, with multiple tentatives and 
experiences of regional regrouping. If until now regional entities have been constituted on preponderantly 
political criteria, or resulted from military conflicts, now the prevalent criterion becomes the economic one. Or 
the economic spaces do not fully coincide with the political ones, and globalisation facilitates this process of 
redebating the old national settlements and even of reconsideration of the very conception of nation and state. 
(Rodica Zaharia, Tiberiu Brăilean, 2008) 
Nowadays, the contesting of sovereignty is focused on the issue of human rights, protection of the 
environment, humane aids and even constitution of weak states’ sovereignty. The support provided to weaker 
states occurs after the terrorist attacks that caused an unprecedented loss of lives in a modern democracy; 
paradoxically but concretely, powerful states, by an inefficient protection  of these rights, also turn into shelters 
for extremism and fuel world with terror. Thus, the markets trans-nationalisation may appear as a multisided 
process, and paradoxically operating in cycles, by the change of paradigms or technological thinking and 
creation of international political structures able more or less to discipline the trade capital flows. (David Held, 
Anthony McGrew (et. al) 1999) 
In order to regulate the phenomenon of international migration of labour force one has the use 
considerable resources in managing a phenomenon as complex as migration. The efforts of managing 
international labour markets have long crossed the national frontiers of states. Today, obviously also because of 
the effects triggered by globalisation, we are in a process of trans-nationalisation of the labour fore migration , 
of the issues occurring within its evolution, of the forms of its management, of the solutions offered by 
different international life stakeholders. « Or, from the viewpoint of the victims whose rights have been 
violated, it is less important if the perpetrator of this infringement is a state authority or a private decision 
maker, a national or international organisation, or an association to which the victim may or may not belong”. 
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(Alexei Potângă, Costachi Gheorge, 2003) 
Another paradox in action is the expansion of technical-scientific innovations, the increase of the 
diversity of goods and services and of the nature’s exploration potential; the greater their expansion, the higher 
the risk of getting unwanted, unrequested or unpredicted results regarding the breach of the rights of humanity 
segments. Such events are provoked by cross-national dangers and forces impossible to identify, and 
consequently, equally difficult to sanction by conventional procedures and techniques of prevention and safety, 
as such risks exceed frontiers, social classes and generations. Thus, in the presence of such phenomena we 
witness the frontal collision of the concept of citizenships, limited to nation, i.e. all the persons inhabiting a 
certain territory, against the concept of natural or human rights. By extension, we find endangered also the legal 
norms and the mechanisms of guaranteeing these rights, or the judiciary mechanisms of finding guilt and 
imposing sanctions created by the positive law in the past 150 years.   
The breach of individuals’ rights, moral and material damages caused by such events are injustices 
that cannot be denied, putting thus in the impossibility of action the contemporary nation-state’s juridical and 
judiciary institutions, with jurisdiction circumscribed under territorial form. Before the challenge to promote 
institutional alternatives and to provide national responses to global questions (a national policy in a global 
system), the nation-state confronts these issues with minimum effectiveness. (David Held, 1989). 
Another consequence of markets trans-nationalisation is represented by the flagrant reduction of the 
autonomy motives of national macroeconomic policies and the evasion of independent monetary policies, 
because of the increased dollarisation of world economy. It is known that the currency represents one of the 
most emblematic and traditional political and economic symbols of sovereignty and nationality, and in this 
context it is replaced by or undergoing a process or replacement by another single currency. Financial crises  
may occur with serious consequences on the living standard, harming in fact the rights inherent to the human 
being.   
Another result of the same trans-nationalisation of markets is represented by the rapid increase of the 
social-economy differentiation process, proving the formation of diversified spheres and levels of actions, 
specialised and inter-dependant. In the informational society dependent on large-scale transnationalised 
economy, the administrative, legal, technical, productive, commercial and financial systems are fragmented 
into new specialisations. Acting in specific areas – sub-systems – each defines the own normative rules and 
procedures, neutralising thus the interference of other sub-systems, preferentially guaranteeing certain rights to 
the detriment of others. This functional autonomy of diverse sub-systems amplifies the complexity of the legal 
system, especially the work of legislative elaboration from the part of the legislator. The latter cannot find 
efficient neutralising methods – instead of general and abstract rules – with relevance for the rigid and 
hierarchised procedure mechanisms or relevant before the pressures, tensions and conflicts resulting from the 
pluri-dimensional relations among different social levels. We must underline that an existing legislation 
becomes effective only conditioned by the acceptance of its prescriptions to diverse systems that it should 
discipline (frame, regulate and sanction). We may understand that functional autonomy is, by definition, self-
regulation, compromising thus the application of positive law and also the protection of the most elementary 
individual rights. The protection of rights has to suffer from multiple causes: dynamics of industrial 
reorganising, reordering of economic spaces, of new technical, administrative and organisational models of 
globalised capitalism, as well as because of the fragmentation of production means, absence or ineffectiveness 
of environment laws etc.  
All these issues end by a decisional polycentrism characterising today’s globalised economy, with 
flexible hierarchies, national and super-national hybrid entities and structured by a differentiated and 
diversified management, with focus on the financial dominant on real economy; the nation-state is replaced by 
the market as governing instance of social life to the detriment of natural, fundamental rights.  
Consequently, trans-nationalisation of markets and management to strategic resources able to generate 
conflicts of interest among the powers constituted by economic and political agents lead governments to the 
loss of capacity and exhaustion of resources necessary to internal economy with consequences and 
reverberations on the international plane. The loss of the capacity of strategic thinking of the future and of the 
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establishment of long-term objectives, lead to the loss of the capacity of guaranteeing the minimal physical 
conditions indispensable to any project of growth, promotion of the idea of justice, of ensuring the fundamental 
bases of justice; and on the political plane lead also to the loss of the capacity of guaranteeing the democratic 
institutions and of fundamental rights on the internal-national and international level. 
 From the social perspective, issues specific to certain state models based on criteria such as 
supremacy, inalienability, centralisation and unity of the state are progressively left behind. On the legal plane, 
the positive law and the legal institutions specific to such state models are also challenged by structural 
limitations, with obvious consequences as regards the protection and guarantee of subjective rights. A 
significant limitation is represented by an important part of its jurisdiction. The norms of the law in vigour and 
the courts responsible with their application were conceived to act inside the territorial limits, however, their 
purpose and efficiency are diminished in the proportion in which global interactions are enhanced and 
intensified, by the intersection of the new centres of power, assuming the risk of detaching from the connection 
between citizenship and nationality. New local and regional identities occur thus, specific projects of political 
and social nature and new forms of cohabitation, created by a pre-eminence of law. The rapidity of this process 
leads to a clear difficulty of positive law and its courts, a difficulty of overcoming deficits of functionality and 
efficiency, being, for this reason, crossed, in their legal role, by parallel justices and juxtaposed normativities. 
Justice and legal norms are sometimes formed outside the state space or, in other words, they are 
formed in the super-national space, product of processes of legislative convergence, normative harmonisation, 
technical-organisational modelling and bureaucratic unification specific to the phenomenon of economic 
globalisation and formation of large commercial blocks, of experiences of regional integration, proliferation of 
inter-governmental institutions and multiplication of trans-national organisms that have not appeared directly 
from the State’s authority. 
We may remark and understand from all the above an increase of the most varied procedures of 
negotiation, informational mechanisms and para-state organisms for conflict solving, under the form of 
techniques of mediation, conciliation, arbitration, self-composition of interest and self-solving of divergences 
and even of imposing the law of the most powerful. What happens if a norm or a natural right is not assumed in 
such contexts by systems of law guaranteeing. The same thing happens in the case of a new norm or of a 
positive law: the norm continues to be valid and the right continues to be due, but outside the fulfilment, for the 
reason of an unjust behaviour, it will not find support. It will have validity, but not effectiveness in case of non-
fulfilment. 
The systems of human rights protection in the present context must take into account the fact that these 
rights are actually existing rights; they are not abstract, supra-temporal or atemporal rights. Life, dignity, 
freedom … are only some of the natural rights that are related not to the man-citizen, but to the man-man, his 
status of rational being, communicative, creator of self and of society. Legal positivism forgets the law’s 
civilising element par excellence, which is natural law. Natural law and positive law are related to each other, 
the former has logical anteriority compared to the latter, giving it the reason of being (to the extent to which the 
positive law is justified by it – it contains the just). “Human rights are precious and indispensable possessions”. 
A world without these rights, no matter how benevolent and preoccupied with the fulfilment of its own 
responsibilities it may be, would suffer a profound moral poverty. People would no longer hope for a decent 
treatment from the part of the others, based on legitimate merits and expectations. (Joel Feinberg, 1980) 
A right is something that man can rely on, something that can be claimed or upon which one can insist 
without embarrassment or shame... A world with rights that may be claimed any time is a world where all the 
people, as actual or potential claimants, are beings who deserve respect both in their own eyes and in the eyes 
of others. Love and compassion, submission to a higher authority, or noblesse oblige cannot replace these 
values”. (John Warwick Montgomery. 2004) 
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